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SECTION 3
SPECIAL CONDITIONS
CONTENTS
These conditions amplify and supplement the General Conditions governing the Contract. Unless the Special Conditions provide otherwise, the General Conditions remain fully applicable. The numbering of the Articles of the Special Conditions is not consecutive but follows the numbering of the General Conditions. Other Special Conditions should be indicated afterwards. 

Article 2
Language of the Contract

2.1
The language used shall be English.

Article 4
Communication

4.1
Any written communication relating to this Contract between the Contracting Authority and the Supervisor, on the one hand, and the Contractor, on the other, must state the Contract title and contract number, and must be sent by post, fax, e-mail or by hand to the following addresses:

For the Contracting Authority concerning operational issues:

	Name:
	Delegation of the European Union to Bosnia and Herzegovina

Attn: Ms. Jasmina Hadzimesic, Programme Manager

	Address:
	Skenderija 3a

71 000 Sarajevo, Bosnia and Herzegovina

	Telephone:
	+ 387 33 254 700

	Fax:
	+ 387 33 666 037

	E-mail:
	jasmina.hadzimesic@eeas.europa.eu


For the Contracting Authority concerning financial issues:

	Name:
	Delegation of the European Union to Bosnia and Herzegovina

Attn: Head of Contracts and Finance

	Address:
	Skenderija 3a

71 000 Sarajevo, Bosnia and Herzegovina

	Telephone:
	+ 387 33 254 700

	Fax:
	+ 387 33 666 037


b) For the Supervisor: (to be defined at the stage of contracting)

	Name of the Supervisor:
	

	Name of the Supervisor’s Representative:
	

	Address:
	

	Telephone:
	

	Fax:
	

	E-mail:

	


c) For the Contractor: (to be defined at the stage of contracting)

	Name:
	

	Contact Person:
	

	Address:
	

	Telephone:
	

	Fax:
	

	E-mail:

	


Article 5
Supervisor and Supervisor’s representative

New articles are added:   
5.5
The Contracting Authority shall appoint a Supervisor to supervise the works on behalf of the Contracting Authority.

5.6.
The Supervisor shall obtain approval of the Contracting Authority prior to taking any of the following actions specified in the General Conditions:

(a) Approve additional costs determined under the Article 21 of the General Conditions; 
(b) Approve any extension of time determined under the Article 35 of the General Conditions;

(c) Approve any modification of the works as per Article 37 of the General Conditions.

Article 7
Subcontracting

New article is added: 

Subcontracting is allowed up to 30% of the value of the Works Contract.
Article 8
Documents to be provided

8.1
The text shall read as follows:

The Contracting Authority shall, within 30 days after the signing of the Contract by both parties and not later than the Notice to commence as per Article 33.1 of the General Conditions, provide the Contractor free of charge, with one hard copy and one electronic copy of the drawings prepared for the performance of the Contract as well as the specifications and other contract documents. The Contractor may purchase additional copies of these drawings, specifications and other documents, insofar as they are available. Upon provisional acceptance, the Contractor shall hand over to the project beneficiary, BiH Railways Regulatory Board, all drawings, specifications, as built drawings, operational manuals and other contract documents.
Article 9
Access to the site

9.1
The Contractor is reminded that there is a Head of Delegation of the European Union in the state of the Contracting Authority. The Contractor is obliged to give the Head of Delegation free access to its sites, factories, workshops, etc., and generally assist the Head of Delegation, like the project Supervisor, in the performance of his duties. The same provisions also apply to the appointed representatives of the Head of Delegation.

All correspondence between the Contractor and the Contracting Authority or project Supervisor must be copied, for information, to the Contracting Authority, as per Article 4 of these Special Conditions.
Article 10:
Assistance with local regulations 

New article is added: 
10.3 
The Contracting Authority shall assist the Contractor in provision of customs and tax clearance for the material and supplies requested by the Contractor. For supplies manufactured locally, all internal fiscal charges applicable to their manufacture, including VAT, shall be excluded.

For supplies to be imported into the country of the Contracting Authority, all duties and taxes applicable to their importation, including VAT shall be excluded.

Whatever the origin of the supplies, the contract shall be exempt from stamp and registration duties (the ITA's Instruction on the procedure for the implementation of customs and tax exemptions in accordance with the Framework Agreement between Bosnia and Herzegovina and the Commission of European Communities on the rules of cooperation regarding financial assistance to Bosnia and Herzegovina within provision of assistance through the Instrument for Pre-Accession Assistance (IPA), ref. 01-02-2- 1675/11 of 25/08/2011 in local language and its translation to English, as well as the EU Delegation to BiH Instructions Note, ref. Delbih/FCS/EM D (2013) 907 of 22 March 2013 are hereto attached).
Article 15
Performance guarantee

15.1
The amount of the performance guarantee will be 10 % of the amount of the Contract and any addenda thereto. 

Article 16
Liabilities and Insurance
16.3
In the case of personal injuries, liability shall be to a per occurrence limit of the 125,000 Euro. 

16.4
The amount of insurance covering liability with regard to risks and civil liability insurance will be limited to 300,000 Eur. 

16.5
The text shall read:

All the insurance referred to in this Article shall be taken within 30 days of the contract signature, and shall be subject to approval by the Supervisor and the Contracting Authority. Such insurance shall take effect from the commencement of the works and remain in force until final acceptance of the works. The Contractor shall produce to the Contracting Authority the insurance policy and shall furnish proof of regular payment of premiums without delay whenever it is required to do so by the Contracting Authority or the Supervisor.
Article 19
Contractor’s drawings and execution studies 
19.1
The Contractor shall develop ‘as built drawings’ and other drawings and technical documentation, as required for successful project completion and under the local legislation in force, and submit it to the Supervisor for approval.
19.7
The following is added:

Drawings, manuals and manufacturer’s schemes of supplied/installed equipment and as built drawings and other technical documentation required under the local legislation in force for the purpose of technical commissioning shall be provided in local language only, unless otherwise instructed by the Contracting Authority and/or Supervisor.

Article 24
Interference with traffic

24.1
The following is added:

Where special permits regarding temporary interference with traffic are required, it shall be the responsibility of the Contractor to obtain such permits in due time.
The Contractor shall plan the execution of the Works with due regard to avoidance of inconveniences to the public, to the extent reasonably possible. Where unavoidable the Contractor shall in due time inform the Supervisor of the extent of interference with traffic and inconveniences.

All expenses in connection with permits, temporary traffic arrangements, preliminary works including fencing, signboards, traffic signals etc. and provision of interim works to secure uninterrupted access to buildings and properties affected by the construction activities shall be at the cost of the Contractor, who shall also indemnify and hold the Contracting Authority harmless against any claims and expenses resulting from the Contractor’s disregard of by-laws and circulars or the Contractor’s otherwise unnecessary/unauthorised interference with traffic.
Article 33
Commencement Orders     
33.1
The following is added:

The Supervisor shall issue an administrative order notifying the Contractor of the date on which the period of implementation of tasks must start, not later than 60 days following signature of the works contract by both parties.
Article 34
Period of implementation of tasks

34.1
12 (twelve) calendar months from the Commencement date, until issuance of the Provisional Acceptance Certificate for the works, to be followed by the Defect Liability Period of 365 days.
Article 36
Delays in the implementation of tasks

36.1
The rate of liquidated damages for delays in the completion of works shall be 0.1% of the contract price for every day or part thereof which elapses between the end of the period of implementation of tasks and the actual date of completion, up to a maximum amount of 10 % of the contract price.
Article 37 – Amendments       
37.10
Provisional Sum/Contingency
"Provisional Sum/Contingency" means a sum included in the Contract and so designated in the Bill of Quantities for the execution of any part of the works or the supply of goods and materials, plants or services or for contingencies.

The use of the Provisional Sum/Contingency included in the Contract is subject to prior approval by the Supervisor and the Contracting authority.

The Provisional Sum/Contingency shall only be used, in whole or in part, if substantially justified, in accordance with the Supervisor's written instructions, and the total price of the works shall be adjusted accordingly. The total Contract Price must remain unchanged. The total sum paid to the Contractor shall include only such amounts for the work, supplies or services to which the Provisional Sum/Contingency relates, as the Supervisor shall have instructed by its administrative order. 

The Contractor shall, when required by the Supervisor, produce quotations, invoices, vouchers and accounts or receipts in substantiation.

Article 39
Work register

39.1
The following is added:

Work register shall be kept in local language and in accordance with the local legislation in force.

Article 40
Origin and quality of works and materials

40.1
All goods purchased under the Contract must originate in any eligible source country as defined in the Instrument for Pre-accession Assistance (IPA) programme. For these purposes, ‘origin’ means the place where the goods are mined, grown, produced or manufactured and/or from which services are provided. The origin of the goods must be determined according to the EU Customs Code or the applicable international agreement.

When importing goods, any change in the specified origin must be pointed out to the project Supervisor and approved by him.

40.2
The works and the objects, appliances, equipment or materials used in their construction must comply with the requirements of Volume 3 Technical Specifications, and Volume 4 Bill of Quantities.
Prior to ordering, placement and/or instalment of any construction materials or equipment, the Contractor shall provide attests, manuals and samples of all material or equipment he proposes to build in, in the timely manner to the Supervisor for approval. 

40.3
Preliminary technical acceptance is necessary and controlled by the Supervisor following provisions of contract and the local legislation in force.

Article 41
Inspection and testing

Inspection and testing referred to in Article 41 shall be performed in accordance with the requirements of the applicable technical regulations and local legislation. The costs of inspection and testing shall be borne by the Contractor. 

Article 44:
General principles for payments

44.1
Payments shall be made in euro.
44.3
By derogation, pre-financing payment to the Contractor for the lump-sum advance shall be made within 30 days. Other pre-financing payments to the Contractor shall be made within 60 days. Interim payments to the Contractor of the amounts due under each of the interim payment certificates approved by the supervisor shall be made within 60 days, and the final payment to the Contractor of the amounts due after the final statement of account issued by the Supervisor shall be made within 60 days.
Article 46
Pre-financing

46.1
Pre-financing is possible.

46.2
On the conditions specified in the General Conditions, the total amount of the pre-financing must not exceed 10% of the original contract price for the lump-sum referred to in Article 46.1 (a) and 20% for all other pre-financing referred to in Article 46.1 (b).
46.3(c)
By derogation to article 46.3(c) no pre-financing guarantee is required for the pre-financing requested equal or below EUR 300 000, unless the Contracting Authority requires a financial guarantee following a risk assessment.
46.8
Repayment of the pre-financing shall take the form of deductions based on monthly claims.

a) The flat‑rate pre-financing (maximum of 10 %) shall be repaid by means of deductions from instalments and, if necessary, the balance due to the Contractor. This repayment shall begin with the first instalment and be completed, at the very latest, by the time 80 % of the amount of the Contract has been paid.

Repayment shall be made in the same currency as the pre-financing.

The amount to be deducted from each instalment shall be calculated using the following formula:
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where:

R = the amount to be repaid

Va = the total amount of pre-financing

Vt = the initial contract amount

D = the amount of the instalment.

The result is rounded up to two decimal places.

b) The pre-financing for plant, machinery and tools — and the pre-financing for other major prior outlays (20 % maximum) — shall be repaid by means of deductions from instalments and, if necessary, the balance due to the Contractor. Repayment shall begin with the first instalment and end, at the very latest, by the time 90 % of the amount of the Contract has been paid.

The amount to be deducted from each instalment shall be calculated using the following formula:
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where:

R = the amount to be repaid

Va = the total amount of pre-financing

Vt = the initial contract amount

D = the amount of the instalment.

Article 47
Retention monies

47.1
The sum to be retained from interim payments to guarantee implementation of the Contractor's obligations during the defects liability period is 10% of each instalment, with the limit of 10% of the Accepted Contract Amount. 
47.2
The text shall read: 


Subject to the approval of the Contracting Authority, the Contractor may, if it so wishes, substitute these retention sums by a retention guarantee issued in accordance with Article 15.3 of the General Conditions. 
The substitution of these retention sums by a retention guarantee can be done either not later than the date fixed for the commencement of the works, or after the final cost of works is established by issuing of the provisional acceptance, or the provisional acceptance is deemed to be issued in accordance with Article 60.1.
Article 49
Measurement

49.1
This is a unit-price contract and thus 49.1 a) and c) are void; only 49.1 b) applies.
Article 50
Interim payments

50.1
Minimum amount of any Interim Payment Certificate shall be 150.000 Euro
Article 51
Final statement of account

51.1
The Contractor shall, submit to the Supervisor a draft final statement of account when it applies for the provisional acceptance certificate. In order to enable the Supervisor to prepare the final statement of account, the draft final statement of account is submitted with supporting documents showing in detail the value of the work done in accordance with the contract and all further sums which the Contractor considers to be due to it under the contract.

51.2
Within 30 days from issuing the certificate of final acceptance referred to in article 62, the Supervisor shall prepare and signed the final statement of account.
Article 53
Delayed payments

53.1
By derogation from Article 53.1 of the General Conditions, once the time-limit referred Article 44.3 has expired, the Contractor shall be entitled to late-payment interest at the rate and for the period mentioned in the General Conditions.  

However, when the interest calculated in accordance with the first subparagraph is lower than or equal to EUR 200, it shall be paid to the creditor only upon a demand submitted within two months of receiving late payment. 
Article 60
Provisional acceptance

60.1
In complement to article 60.1 of the General Conditions Provisional Acceptance Certificate to be issued by the Supervisor has to be co-signed for its validity by the project beneficiary and the Contracting Authority.
Article 61
Defects liability

61.1
The defects liability period is defined as the period commencing on the date of provisional acceptance, during which the Contractor is required to make good any effect in, or damage to, any part of the work which may appear or occur during this period as notify by the Supervisor or the Contracting Authority. The rights and obligations of the parties with regard to this defects liability period are laid down in Article 61 of the General Conditions. 

Article 68
Dispute settlement

68.4
Any dispute arising out of or relating to this Contract which cannot be settled otherwise shall be referred to the exclusive jurisdiction of the courts of Brussels, Belgium.
* * *
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